IN THE COUNTY COURT sitting at LEICESTER

Claim No.3YK59795

BETWEEN:

DR YOGESH SHAH

Claimant
and

MR PAUL JAMES

Defendant
_____________________________

JUDGMENT

_____________________________

1. In this case the Claimant, Dr Shah, claims damages arising out a road traffic accident which occurred on 31 August 2012.   Those damages represent the costs of hiring a replacement car on credit hire terms, for 46 days, in the sum of £28,889.72.  

2. Primary liability is not in dispute, but in his Defence the Defendant raised a number of issues as to the quantum of the loss claimed.  Some of those issues have now been agreed but the following main issues remained live at the outset of the trial before me:

2.1. need for a hire vehicle (in fact this was conceded during the hearing by Mr Rivers for the Defendant);

2.2. the period of hire, and
2.3. the rate of hire claimed (and whether the Defendant has established a basic hire rate – “BHR”).

3. I heard oral evidence from Dr Shah (and only Dr Shah) on 14 May 2015, but in the light of the number of authorities cited and the submissions (including the skeletons) about the BHR, I reserved judgment to enable those authorities to be given proper consideration.

Background

4. I find the following facts on the balance of probabilities.  Having heard Dr Shah’s oral evidence I have no hesitation in accepting his written and oral evidence.  In my judgment he was plainly an honest witness doing his best to assist the Court.

5. Dr Shah is a GP.  At about 1pm On Friday 31 August 2012 he was driving his S350 Mercedes D12 YBS over the Belgrave Flyover, Leicester towards his surgery.  The traffic was quite heavy and he was moving slowly.  He was struck from behind by a car driven by the Defendant with what he described as “significant force” and his vehicle sustained damage to the rear.  Dr Shah also suffered a whiplash injury in the accident, but that aspect of matters was settled out of court and I am not troubled by it in this case.  It is admitted that the collision was the result of the negligent driving of Mr James, the Defendant.

6. Notwithstanding the impact, Dr Shah’s vehicle appeared to be driveable.  Dr Shah telephoned Mercedes who, after ascertaining the extent damage advised him to drive it to his address, but no further.  The vehicle was subsequently taken to the Mercedes dealership in Leicester.

7. Following the accident Dr Shah was introduced to a credit hire company called Accident Exchange, who offered to supply him with a replacement vehicle whilst his was off the road.  

8. Dr Shah’s oral evidence was that he needs a car for work to enable him to undertake house calls to patients and to attend committee meetings.  Although his wife owns a car, she sued it daily for work.  I have no doubt that Dr Shah needed a replacement vehicle.
9. A hire car was duly supplied to Dr Shah on Monday 3 September 2015 at a cost.  The hire agreement, made with Accident Exchange Limited, is dated 3 September 2015 and set out a waivable excess of £2,500 (which Dr Shah had chosen to reduce to zero by incurring a daily charge of £10), with a daily rental charge of £480 and an additional “extras” charge of £7.50 per day, a charge of 7.50 per day for an additional driver, plus £7.17 per day for a “non standard driver.”  The replacement car was a Mercedes of a similar specification to Dr Shah’s own car.  In cross examination Dr Shah was asked about the rate of hire, and it was suggested to him that he would not have agreed to pay £480 per day if he was paying himself.  He said that he might not have agreed a hire at that rate and he would have had to consider it.  However, as it was, he believed that he would not in fact have to pay any hire .charge at all himself.  He said he had not paid any attention to the level of the hire charges.
10. The Claimant’s insurers inspected the vehicle on 3 September 2012 and reported on the basis (seemingly) of a desktop inspection with images [61] that repairs would take an estimated 3 days at a cost of £1,865.51 plus VAT.  The report was typed on 6 September 2012.  The repairs were authorised on 8 September 2012 [385].  However, it is apparent that after verbal authority was given to the garage to proceed, when the car was stripped down damage to the exhaust system was also noted. It had not been visible before (see e-mail dated 15 February 2013, [75]).  This was noted on 14 September 2012 [372].  A revised estimate for repairs was produced for £3,754.28 plus VAT [66], which was ultimately authorised on 24 September 2012 [390].  Without the exhaust fitted, the car was not driveable [373].  Parts had to be ordered in (seemingly from Germany), and there was then a delay before the work was finally completed.  The car was returned to Dr Shah on 17 October 2012.  

11. Dr Shah’s oral evidence (which I accept) was that he did try to chase up the garage from time to time.  He accepted that it appeared that at times there was not much happening, but he said that once he handed the car over to the garage he handed control over the repairs over to them.  He said that he called and was told that parts were awaited.  

12. After the end of the hire period an invoice was raised dated 25 October 2012 [55] for £28,889.74 (including VAT). There were various elements set out in the invoice:

12.1. a daily charge of £480 for a Mercedes S350;

12.2. a daily additional driver charge of £15.00

12.3. a daily satellite navigation charge of £7.50;

12.4. a daily excess waiver of £10.00.

12.5. Delivery and collection fee £120.00;

12.6. “Credit repair admin fee” £50.00;

12.7. “non standard driver charge” £329.82.

The hire was expressed to be for 46 days from 3 September 2012 to 18 October 2012 (46 days).  Dr Shah was not able to explain what the credit repair fee or non-standard driver charges were.  As to the additional driver, he explained that his wife was a named driver on his own policy of insurance and she sometimes drove his car in the evenings or at weekends.
The issues (1) and (2) Need and Period

13. As I have already set out above, having heard the Claimant’s oral evidence, the Defendant conceded that the Claimant required a replacement vehicle and that his need for such a vehicle was plainly established.  
14. As to the period of hire, Mr Rivers for the Defendant submitted that 

14.1. the actual hire ended on 17 October 2012, so at least one day too many was charged, and

14.2. having handed matters over the garage, Dr Shah did not chase matters up sufficiently.  The car was driveable and nothing positive happened before the additional damage was found on 14 September 2012, and therefore an additional 12 days of hire charges should be deducted.

15. In argument Mr Delaney for the Claimant conceded (rightly in my view) the first point: Dr Shah’s own car was returned on 17 October 2012 and his loss of use claim ended at that point.  

16. As to the delay in the repairs being undertaken, the Defendant submits that in this case the vehicle was initially roadworthy and that the Claimant should reasonably have waited for parts to arrive before putting his car into the garage.

17. It is apparent that from the point when the car was stripped down and the exhaust problems were found, the car was not then driveable (ie from 14 September 2014).  It was not open to Dr Shah to drive it from that point until it was returned.  

18. The only question is whether in the earlier period (from 3 September to 13 September) it was reasonable for Dr Shah to leave the car with Mercedes.  

19. The car was damaged.  It needed to be inspected and then repaired.  It was anticipated that (following inspection) the repairs would take some three days.   The repairs needed to be authorised.   It apparent from the log set out in the statement of Erin Sims dated 15 April 2014 [371] that not much was going on over the period from 3 September to 10 September.  The repairs were actually started on Monday 10 September 2012, because of an authorisation delay.  However, although this initial assessment, authorisation and commencement of repairs was not conducted in a speedy way, equally, in my judgment the delay was not such that it was reasonable to expect Dr Shah to collect his car from the garage after initial inspection and then return it to the garage for actual repair a few days later.  At that stage there was no indication of any problems which would cause any significant delay. He did not fail to mitigate his loss in that regard. In my judgment he behaved entirely reasonably and properly by putting the matter in the hands of a reputable Mercedes dealership and the delays were not such prior to 13 September 2012 that it was reasonable for Dr Shah to demand the return of his vehicle, the cancellation of the hire and then to put the car back into the garage and hire a new car a few days later.

20. It follows that in my judgment the appropriate period of hire was 45 days.

Issue (3): Rate

21. The daily rate payable by Dr Shah was in fact £497.50, consisting of a basic charge of £480, £7.50 for satellite navigation and £10 for a collision damage waiver.  There was also a charge of £15 per day for an additional driver.
22. It was conceded on behalf of Dr Shah that he was not impecunious: he was able to meet the reasonable costs of a hire vehicle during the period that his own car was off the road.  As I have set out above, his oral evidence was that although he was able to afford £480 per day, if in fact he had been asked to pay out that sum, he might not in fact have done so: he would have had to consider matters. As it was, he explained that in fact he paid no real attention to the level of the hire charges.  As to the sat-nav charge, he explained that it was part of the like-for-like replacement and was part of the fixtures in the car.  He needed it to be able to do his job going from place to place on home visits.  He said that he did not know what either the admin fee or the non-standard driver charge were for.  
23. Both sides have filed written rates evidence:

23.1. Claimant:  Erin Sims [153].  Ms Sims explains that (para 11) “the information set out in Schedule 2 of the report is a summary of the available basic high rates for the group of cars on which the search was based and for which quotes were contained within the basicratehire.com database for the local area . . .”  There is no issue that the appropriate group for the Claimant’s car was P9.  At [167] is the Local Basic Hire Rate Report.  It shows that EMG UK could hire a Group P9 car in Leicester at a BHR of £150 with a non-waivable excess of £500.  Information about EMG is at [233] to [237].

23.2. Defendant: Kathryn Hands [392].  A summary of the rates which she obtained is at [397].  Avis Prestige gave a rate of £150 per day for the hire of a Mercedes S Class, available in London (107 miles from Leicester), with a reduced excess of £1,000 available with an excess reduction fee of £20 per day.  A higher figure was obtained with Prestige car Hire of £270 per day (with a £5,000 excess).

In fact, in final submissions Mr Rivers for the Defendant sought to persuade me to adopt the Claimant’s evidence from Ms Sims as establishing the BHR.
The submissions on rates

24. In his skeleton argument, Mr Rivers for the Defendant comments that the credit hire daily rate is high, and that it is clear that there are a number of substantially cheaper vehicles which were readily available.  He says

“It will be a question for the Court after cross examination whether it is satisfied that some good reason existed why the Claimant could not be expected to hire one of the many vehicles available at a lower cost on the open market.”

25. The Defendant further submits that it would be reasonable to have expected the Claimant to hire a vehicle in Leicester at the £150 rate (as quoted by Ms Sims) and that in taking a replacement vehicle at the much higher rate of £480 (or more) per day Dr Shah failed to mitigate his loss.  Mr Rivers says that the Court is discouraged from accepting too technical a criticism of spot rate evidence to suggest that no good alternative rate exists.   The Court should not, he says, award the full credit hire rate because of some perceived weakness in the spot hire figures.  Moreover, the BHR, says Mr Rivers, is £150.  It would not be unreasonable to expect the claimant to incur a higher excess in order to keep the rate of hire low.  

26. In addition, the Defendant also criticises some of the elements in the hire claim:

26.1. the sat-nav charge should be discounted because the sat-nav system was already fitted in the car supplied and formed part of the hire charge;

26.2. there is no proper evidence to explain the entitlement to a “credit repair admin fee” or the “non-standard driver charge.”
27. The Claimant submits that 
27.1. the full extent of the claim should be allowed.  The evidence does not establish the availability of suitable vehicles on appropriate terms at cheaper rates;

27.2. the defendant’s submissions were conflating the concepts of the compensatory object of restitution with mitigation of loss.  A claimant cannot be obliged to take steps to obtain restitution which will expose him to potential risks (as would be the case in taking on an excess for a replacement car hire – see further in the next sub-paragraph); 

27.3. the Defendant has failed to prove that there is a BHR lower than the actual rates payable by Dr Shah.  The reasoning is that each of the rates referred to above would require the claimant to take on an excess.  Mr Delaney says in para 15 of his skeleton argument 

“The applicable basic hire rate is one that does not expose the Claimant to contingent liabilities in respect of excess charges for the car hired in the event of a collision and incorporates the cost of avoiding such risk.”
Mr Delaney relies upon a number of authorities in respect of this contention.  I shall return to those authorities below
27.4. the sat-nav charge was part of the hire charge for the replacement car and formed part of the recoverable charge, as did the damage waiver.
The law 

28. The question of inflated claims for credit hire is an issue which frequently comes before the courts.  In Okopu v Tintus [2013] EWCA Civ 1299 Beatson LJ explained (paragraph 13)

(1) A person's claim for damages will be reduced if and to the extent that he has failed to take reasonable steps to mitigate his loss: see McGregor on Damages 18th Edition at 7–004; British Westinghouse v Underground Electric Railways Companies [1912] AC 613 at 689 and Derbyshire v Warren [1963] 1 WLR 1068 at 1075. The reason for this is that a tort feasor is not to be exposed to an additional cost by reason of his victim not doing what he or she ought to have done as a reasonable person. In Burdis v Livesey [2002] EWCA Civ 510 at paragraph 148, this court stated that: 
“what is reasonable and whether a loss is avoidable are questions of fact, not law, which district and county court Judges regularly decide.”

(2) In the context of credit hire claims such as this, the courts emphasise the need for careful and proper control of the claims by the application of the doctrine of mitigation: see Giles v Thompson [1994] 1 AC 142 at 167; Lagden v O'Connor [2004] 1 AC 1067 at [28] and [34]; and Singh v Yaqubi [2013] EWCA Civ 23 at [39].   The need for this careful and proper control is the result of three features of such claims:— 

i) The first is that the charges by the “credit hire” providers are higher than those on the “spot” or “basic” car hire market. 

ii) Secondly, the schemes are marketed on the basis that the charges will be met by the defendants' insurers. 

iii) Thirdly, the customer in general also receives the additional benefit of having the company manage and pursue the claim against the other driver or his insurers.

As to the last of these features, additional benefits obtained as a result of taking reasonable steps to mitigate loss must be brought into account when calculating damages: see the British Westinghouse case to which I have referred . Logically, and in the light of the second feature of these claims, the case for scrutiny exists not only in respect of the rate charged. It also exists in respect of the period for which a car may be hired under such a scheme; that is the duration of such scheme, although in that case the fact that there is no objective difference means that the general approach to mitigation will often yield the same result.”
29. I also remind myself of what was said in Lagden v O’Connor [2004] 1 AC 1067.  At paragraph 6, Lord Nicholls said that:

“The common law prides itself on being sensible and reasonable. It has regard to practical realities. As Lord Reid said in Cartledge v E Jopling & Sons Ltd [1963] AC 758 , 772, the common law ought never to produce a wholly unreasonable result.”

30. Judges therefore need to look carefully at claims for hire charges, to avoid inflated claims.

31. Both parties have referred in their skeleton argument to the principles set out by Aikens LJ in Bent v Highways & Utilities Construction (No.2) sub nom Pattni v First Leicester Buses [2011] EWCA Civ 1384 as being the starting point for the Court’s consideration.  However, those principles were further considered and explained in the more recent decision of the Court of Appeal in Stevens v Equity Syndicate Management Ltd [2015] EWCA Civ 93.   In a helpful analysis of the current legal position, Kitchen LJ set out an extended explanation which merits a lengthy citation:

“10  . . .  the loss of the use of a vehicle as result of the negligence of another driver is a loss for which, in appropriate circumstances, the innocent party can recover damages. It is the duty of the innocent party to mitigate his loss, and if the loss of the use of the vehicle can be mitigated by the hire of a replacement vehicle, the cost of that replacement vehicle will be the measure of damages recoverable for the loss he has sustained. 

11  Further, such an innocent party who hires a replacement vehicle on credit hire terms suffers a loss which is also recoverable as damages provided always that he has acted reasonably.  Nevertheless, and even if he has acted reasonably, the innocent party may not be able to recover the full amount of the credit hire rate that he has agreed to pay to the credit hire company.  It all depends upon his financial circumstances.  If he could have afforded to hire a replacement vehicle in the normal way, that is to say without credit hire terms and by paying in advance, then the damages recoverable will be that sum which is attributable to the basic hire rate (or BHR) of the replacement vehicle . . .
12 The reason why an innocent party who can afford to hire a replacement vehicle in the normal way is not able to recover the full credit hire rate from the negligent driver was explored by the House of Lords (albeit obiter) in Dimond v Lovell [2002] 1 AC 384 . .  

13 Lord Hoffmann (with whom Lord Browne-Wilkinson agreed) explained (at 401D – 402F) that in these circumstances it could not be said that Mrs Dimond had failed to take reasonable steps to mitigate her damage.  But that did not necessarily mean that she could recover the full amount charged by 1st Automotive.  Under her credit hire contract she had obtained not just the use of the vehicle but additional benefits as well. For example she had been relieved both of the need to lay out the money to pay for the vehicle and of the trouble and anxiety of pursing the claim herself. These were additional benefits the costs of which were not recoverable and had to be brought into account in the calculation of damages.

16 Reverting to Pattni v First Leicester Buses Ltd [2011] EWCA Civ 1384, Aikens LJ emphasised (at [35]) that it is for the defendant to demonstrate, by evidence, that there is a difference between the credit hire charge agreed between the claimant and the credit hire company and the BHR. 
 . . .

19 The  . . . preferred course was to look at locally available BHR figures. Aikens LJ endorsed the rejection by this court in Burdis of an average on the basis that the innocent party was entitled to recover the actual rather than the average cost of hire, subject to mitigation. He summarised the position in these terms at [40]-[41]: 

“40. The third possible method and the one preferred by this court in Burdis at [139] is to look at “…actual locally available figures”. However, the court also emphasised, at [146], that “…a person who needs to hire a car because of the negligence of another must, subject to mitigating his loss, be entitled to recover the actual cost of hire, not an average [cost of hire]”. 
I would, with respect, endorse that statement. Once the court has concluded that it was reasonable for the claimant to hire the type of car that he did, then the task of the court is to find what constitutes the BHR for the particular type of car actually hired. As this court put it at [147] in Burdis : 

“[The claimant] can go round to the nearest hire company and is prima facie entitled to recover the amount charged whether or not the charge is at the top of the range of car hire rates. However, the basic principle is qualified by the duty to take reasonable steps to mitigate the loss. What is reasonable will depend on the particular circumstances”.

20 Later in his judgment, Aikens LJ returned to the calculation of the BHR. He began by summarising the questions to be asked (at [73]): 

“73. …To summarise, the questions are: (i) did the claimant need to hire a replacement car at all; if so, (ii) was it reasonable, in all the circumstances, to hire the particular type of car actually hired at the rate agreed; if it was, (iii) was the claimant “impecunious”; if not (iv) has the defendant proved a difference between the credit hire rate actually paid for the car hired and what, in the same broad geographical area, would have been the BHR for the model of car actually hired and if so what is it; if so, (v) what is the difference between the credit hire rate and the BHR?”

21 This is a helpful passage for it explains a structured approach which may usefully be adopted in deciding cases of this kind. It also makes clear once again that the burden lies upon the defendant to establish that there is a difference between the credit hire rate actually paid and the BHR for the model of car actually hired. The aim of the exercise is, Aikens LJ continued (at [74]), to ascertain the BHR for the vehicle that the claimant actually hired. After again referring to the decision of this court in Burdis , Aikens LJ emphasised (at [76]-[77]) that, so long as it was reasonable to hire a particular vehicle and the credit hire rate was reasonable, the court has to calculate the BHR on the basis that the claimant notionally went round to an equivalent non-credit vehicle hire company. As he put it, the claimant has not gone out to hire a vehicle on non-credit terms but the object of the exercise is to find out what the BHR would have been had he done so. That figure can only be arrived at on an objective basis. 

32  So that leaves the third approach which is to look at locally available BHR rates for vehicles in the same group as that of the innocent party. That is the approach which was followed in this case but it produced a wide range of figures. That, we are told, is very commonly the case, for such hire rates often vary considerably. How then is a judge in a fast track claim for a small sum to proceed? Should the judge take a figure from the top or the middle or the bottom of the range? Or should he take an average? Or should he conclude . . that, if one of the figures at the top of the range is close to or exceeds the credit hire rate, then the defendant has simply failed to prove that the BHR is less than the claimed credit hire rate and so not apply a discount at all?

33 In answering these questions it seems to me to be important to keep well in mind the nature of the exercise. As Lord Hoffmann explained in Dimond , it is to strip out irrecoverable costs of the additional services which the injured party has received. If Mrs Dimond had borrowed the hire money, paid someone else to conduct the claim on her behalf and insured herself against the cost of losing and any irrecoverable costs, her expenses would not have been recoverable. These were therefore additional benefits which had to be brought into account. 

34 The difficulty arises because credit hire companies do not routinely value such additional benefits. They quote and charge a single credit hire rate. It follows that any attempt to value the benefits at a later stage in a proportionate way must necessarily involve a degree of imprecision. The best that can be hoped for, absent a very expensive exercise of disclosure and analysis, is a reasonable approximation. Nevertheless, as Lord Hoffmann went on to explain in Dimond , a reasonable estimate could be arrived at by considering what Mrs Dimond would have been willing to pay an ordinary hire company for the use of a car. I do not understand Lord Hoffmann to have been saying that it was necessary to consider what Mrs Dimond would herself have been prepared to pay. The attitude of the driver who is not at fault must be irrelevant to the analysis. For example, it may be that, as in the present case, that person would never have hired a car at all. The analysis is, as Aikens LJ said in Pattni , an objective one and it is to determine what the BHR would have been for a reasonable person in the position of the claimant to hire a car of the kind actually hired on credit. 

35 Here I think one finds the answer to the questions I have posed. The rates quoted by companies for the basic hire of a vehicle of the kind actually hired by the claimant on credit hire terms may vary. No doubt some are offered on very favourable terms. So also those at the top of the range may reflect particular market conditions which allow some companies to charge more than others. But it seems to me reasonable to suppose that the lowest reasonable rate quoted by a mainstream supplier for the hire of such a vehicle to a person such as the claimant is a reasonable approximation to the BHR. This is likely to be a fair market rate for the basic hire of a vehicle of that kind without any of the additional services provided to the claimant under the terms of the credit hire agreement.
36 It follows that a judge faced with a range of hire rates should try to identify the rate or rates for the hire, in the claimant's geographical area, of the type of car actually hired by the claimant on credit hire terms.  If that exercise yields a single rate then that rate is likely to be a reasonable approximation for the BHR. If, on the other hand, it yields a range of rates then a reasonable estimate of the BHR may be obtained by identifying the lowest reasonable rate quoted by a mainstream supplier or, if there is no mainstream supplier, by a local reputable supplier. I would reject Mr Butcher's submission that in circumstances such as these it is permissible simply to look at the highest figure in the range and, if it is greater than or equal to the claimed credit hire rate, conclude that the defendant has failed to prove that the BHR is less than that rate. That, it seems to me, would be manifestly unjust particularly since the credit hire company is in the best position to elaborate upon and give disclosure relating to its charging structures but has not been required to do so in light of the modest size of the claim.

37 I believe that this approach is not only consistent with the observations of Lord Hoffmann in Dimond but also with those of Lord Hobhouse. It will be recalled he thought there were other ways of reaching the same answer, one of which was that preferred by Judge LJ in the Court of Appeal. He had taken the view that the excess cost was not reasonably incurred as the cost of hiring the substitute car. The right of recovery was limited to the reasonable cost, that is to say the lesser sum. 

39  . . . As I have sought to explain, the analysis must be directed to stripping out the irrecoverable costs from the basic hire rate the claimant has agreed to pay or, conversely, ascertaining the part of the charge which is attributable to the basic hire of the particular vehicle the claimant has chosen. This is an objective exercise and the evidence of the claimant about what he would have done had he gone into the market to hire a vehicle on standard hire terms is likely to be of little assistance to the judge seeking to carry it out. The search must rather be for the lowest reasonable rate quoted by a mainstream supplier for the basic hire of a vehicle of the kind in issue to a reasonable person in the position of the claimant. This, it seems to me, is a proportionate way to arrive at a reasonable approximation to the BHR.

40 Nevertheless, application of the correct approach in the context of this case seems to me to yield a figure for the BHR which is very close to but a little less than that at which the Recorder arrived. The Recorder properly focused on four mainstream suppliers offering for basic hire with a nil excess in Mr Stevens' locality a vehicle of the kind actually hired by him on credit hire terms. However, and as the parties agreed before the judge, the Recorder then fell into error in taking an average. In my judgment he ought rather to have taken what he considered to be the lowest reasonable rate from within the range he had identified. I entirely agree with Burnett J that had he done so he would have arrived at a figure a little less than that which he actually chose.” (all emphasis added).
32. Accordingly, boiling it down to the minimum, the position is that

32.1. prima facie the Claimant is entitled to recover the amount charged to him, whether or not the charge is at the top of the range of car hire rates;
32.2. the basic principle is qualified by the duty to take reasonable steps to mitigate the loss. What is reasonable is a question of fact and depends on the particular circumstances.  There can be no recovery for loss which ought to have been avoided;
32.3. even if he has acted reasonably, if the Claimant could have afforded to hire a replacement vehicle in the normal way (ie without credit hire terms and by paying in advance) then the damages recoverable will be that sum which is attributable to the basic hire rate (or BHR) of the replacement vehicle, so as to strip out the elements in credit hire which are not heads of recoverable loss:  it is for the Defendant to prove a difference between the credit hire rate actually paid for the car hired and what, in the same broad geographical area, would have been the BHR for the model of car actually hired.  The courts task in that regard is the objective one of determining what the BHR would have been for a reasonable person in the position of the claimant to hire a car of the kind actually hired on credit.
33. As to the question of the excess, in support of his submissions, Mr Delaney referred to a number of authorities.  The first was Lagden v O’Connor [2004] 1 AC 1067.  At paragraph 31 Lord Hope held

“Some guidance as to the approach which should be taken to this problem is provided by The Gazelle (1844) 2 W Rob 279. That was a case where a vessel was damaged by collision. The question was as to the amount that was to be paid to the owners of the damaged vessel for its repair. At p 281, Dr Lushington said that the measure of the indemnification to which the owner of the damaged vessel was entitled was co-extensive with the amount of the damage: 

"The right against the wrongdoer is for a restitutio in integrum, and this restitution he is bound to make without calling upon the party injured to assist him in any way whatsoever.  If the settlement of the indemnification be attended with any difficulty (and in those cases difficulties must and will frequently occur), the party in fault must bear the inconvenience.  He has no right to fix this inconvenience upon the injured party; and if that party derives incidentally a greater benefit than mere indemnification, it arises only from the impossibility of otherwise effecting such indemnification without exposing him to some loss or burden, which the law will not place upon him."

The principle which emerges from this passage is that it is not open to the wrongdoer to require the injured party to bear any part of the cost of obtaining such indemnification for his loss as will place him in the same position as he was before the accident.” (emphasis added).
34. Mr Delaney contends that applying this principle in this type of case means that the Defendant cannot call upon the Claimant to bear a risk of any excess on a policy of insurance for the hire vehicle and that accordingly for any spot hire rate to be considered as comparable (within a Stevens context) it must be a hire with a nil excess.

35. Mr Delaney submits that further support for his contention is derived from the decisions in Marcic v Davies (unreported, CA, 20.2.1985).  In that case the plaintiff hired a car following a road traffic accident caused by the defendant’s negligence.  He sought to recover the fee paid for a collision damage waiver which he had paid.  It was argued by the defendant that it was not necessary for the plaintiff to incur the cost of the waiver fee. Browne-Wilkinson LJ held (p.3H):

“For myself, I do not accept that submission.  In accordance with the ordinary rules of damages the plaintiff is entitled to be put back, as far as possible, into the position in which he would have been had the collision not occurred.  If there had been no collision the plaintiff would never have come under any contractual liability to the hire company.  It was accepted that it was reasonable for him to hire the car from the car hire company. Since he could only do this by effecting comprehensive insurance in the full amount by bearing the excess of £150, if he had elected to bear the excess of £150 himself, he would, under the terms of his hiring contract with the hire company, have come under a contractual liability to pay £150 to the car hire company in respect of damage.  What is more, that would be damage not to his own motor car but to the hire company’s motor car.  Accordingly, this liability for £150 that he would have had to the hire company if he had not paid the waiver fee would have been a contractual obligation which he would never have been under had it not been for the original collision with the Defendant” (emphasis added).

36. This, says Mr Delaney is further supported by judgment of Pill LJ in Sayce v TNT (UK) Ltd [2011] EWCA Civ 1583.  The case concerned the issue of whether the claimant has reasonably refused the defendant’s offer of a replacement vehicle.   At paragraph 46 Pill LJ set out the importance of the consideration of contingent liabilities, when looking at an offer from a defendant:
“46  The victim is entitled to a reasonable opportunity to consider what vehicle is an appropriate temporary replacement, bearing in mind his needs. A further very important consideration is the insurance cover to be provided, particularly as to third party liability, and whether it accords with the cover enjoyed by the victim under his existing arrangements. These may provide, for example, for the cover of any authorised driver, or for named drivers, possibly drivers under the age of 25. Arrangements would need to be set up and any additional premium provided for. The victim may have his own particular needs and obtain what from his viewpoint is a better deal from his own sources . .”

37. Mr Delaney then referred to the first instance decision of Morison J in Bee v Jenson [2006] EWHC 3359 (Comm).  In that case, it was held that 

“15. On the question of quantum, it is now clear on the evidence that the rate charged by Helphire, with a nil excess, was very good value for money, by comparison with other spot rates. Many hire companies are unwilling to remove the excess; some will merely reduce" it. Had the point been live, I would have held that it was reasonable for the replacement vehicle to have been provided with a nil excess regardless of the excess which applied to Mr Bee's own car. I do so for the reasons advanced by Mr Butcher. I quote from paragraph 35 of his skeleton argument, with which I fully agree:

"The fallacy in [the Defendant's expert witness'] case on [collision waiver

damage] is that whilst asserting the betterment of the nil excess, he disregards the detriment [Mr Bee] suffered by being placed in a car belonging to a hire company. He treats Mr Bee as if on receiving the hire car, he was in the same position after the accident as he was before it. Obviously, he was not. He was not in his own car; he was in somebody else's. He was obliged to return the car in the same state as he received it. Were his own car damaged, he could defer repairs, perform amateur or temporary repairs or not bother with repairs. These would not be options with Helphire. Moreover, were [Mr Bee] to blame for damage to that vehicle, he would be subject not only to a claim for the cost of repair, but also for Helphire's loss of profit whilst it was out of commission. In other words, by forcing [Mr Bee] into a hire vehicle, [the Defendant] was exposing him to risks which he did not previously face, such that his insurance needs were different. As such, it is impossible to portray the nil excess as a betterment. It was a reasonable arrangement, consequential on the tort. "

16. In any event, there is a decision on this issue in an unreported decision of the Court of Appeal given on 20 February 1985 Marcic v Davies . . Mr Flaux accepts that this case is binding on me. I have no hesitation in following it for the reasons expressed above.”

38. Finally, I was referred to Dhami v Amlin Corporate Member Ltd (unreported, Birmingham County Court 23 July 2013) a decision of HHJ Oliver-Jones QC (in which Mr Delany appeared for the Claimant).  The question which the judge had to decide was whether the terms on which an alternative vehicle was available (£234.80 per day, with an insurance excess of £3,000 with no possibility of collision damage waiver) was truly comparable to the hire of the actual vehicle hired by the claimant following a road traffic accident (£448.67 per day).  The judge said that (paragraph 22) the question which he had to ask himself was whether the hiring of the alternative vehicle “would have been reasonable mitigation of the loss allegedly sustained.”.  He reached the conclusion that the two hires could not be put alongside one another on an equivalent basis.  He said (paragraph 23)

“23. . . They may be equivalent vehicles but the terms upon which each vehicle was hired are different and potentially the terms upon which [the alternative providers] hire are very onerous compared with the position in the [actual provider’s] hire because the claimant could potentially, if he damages [the alternative vehicle], have been liable for a figure of up to £3,000.

24. That depends upon the question as to whether or not I should treat the excess under the policy and the collision damage waiver charge as separate and distinct from the daily rate charge.  In my judgment they are not able to be divorced or separated.  The terms upon which someone hires a vehicle results in a basic hire rate.  The basic hire rate, in my judgment includes not only the daily rate but it includes the other charges  that are required to either achieve equivalence or to achieve a position in which the claimant is not disadvantaged by having any insurance or potential insurance liability . .  ”

The Judge then referred to the decisions in Bee and Marcic as supporting his conclusion (paragraph 27) “that the ‘basic hire rate’ includes any charges that are paid for collision damage waiver.” He continued

“28.  That being so, where, as here [the alternative providers] are unwilling to offer the same deal by waiving, a sum forming part of the hire charges, a requirement to potentially pay £3,000, it seems to me that I cannot conclude that that is an equivalent ‘basic hire rate’.

29. Now, the question is whether that liability is, in fact, capable of being waived because only if it is can I rely upon the much lower daily rate to award a lower figure to the claimant.”

Having concluded that there was no evidential basis to conclude that the excess could be waived, HHJ Oliver-Jones concluded (paragraph 38) that as there was no evidence that the claimant could have hired an equivalent vehicle for a lesser basic hire rate, he was entitled to recover the sum for which he actually incurred a liability.
39. This decision is, says Mr Delaney, directly on point and although not binding on me, is persuasive. 

Analysis and conclusion
40. It is apparent from these various decisions that the issues of mitigation of loss on the one hand and irrecoverable benefits from hire are never very far apart.  Concerns have frequently been expressed by the Courts about the costs charged by credit hire companies, and the way in which they frequently substantially exceed the basic hire rate.
41. It is, however, apparent from the authorities to which I have referred that the question of the reasonableness of the charges has to be considered first, before going on to look at whether there are any elements of irrecoverable benefits which should be stripped out by considering the BHR.

42. Reasonableness (in terms of mitigation of loss) is a question of fact.  The Claimant must act reasonably, but the standard of reasonableness is not high (see McGregor on Damages 19th ed para 9-074).  In Dimond v Lovell in the Court of Appeal ([2000] 1 QB 216) Sir Richard Scott V-C, with whom Thorpe LJ agreed, said that Mrs Dimond could not be said to have failed to take reasonable steps to mitigate her damage when she hired a car from an accident hire company at a higher rate than an ordinary market hire. He said that whether the plaintiff acted reasonably was a question of fact on which the judge had found in Mrs Dimond's favour. In any case, he agreed, at p 239: "I do not think it was obligatory for the plaintiff to shop around or to go to an ordinary car hire company. It was reasonable to choose the special niche service on offer from 1st Automotive."  In the House of Lords, Lord Hoffman accepted (p.401D) the trial judge’s finding that Mrs Dimond acted reasonably in going to 1st Automotive and availing herself of its services.  He said “I am sure that any of your Lordships in her position would have done the same. She cannot therefore be said not to have taken reasonable steps to mitigate her damage.” It is worth remembering that the evidence was that it cost Mrs Dimond £41.37 per day to hire from the accident hire company 1st Automotive; a similar car could have been got from an ordinary car hire company for under £24 per day.
43. However, I do not take Dimond or any of the subsequent cases as laying down a binding rule of law that a decision by a claimant to take a vehicle on credit hire is always reasonable.  Whilst there are good reasons why a claimant accepting a credit hire might be behaving reasonably (for example ease of obtaining a replacement vehicle), nonetheless each case must be considered on its own facts.  The terms of the hire will be of importance in considering whether the hire is reasonable.
44. One of the facts to be taken into account is (as here) the unavailability of a nil-excess.  Again, I do not take any of the cases to which I have been referred above as establishing any rule of law that in these cases a claimant is not obliged to consider a car hire with any other than a nil-excess.  The decisions in Marcic and Bee concerned the recoverability of money paid for collision damage waivers.  I accept that such sums are recoverable as damages (because the waiver relates to an obligation imposed on the claimant – the excess – which simply would not arise but for the accident.  I also accept (as in Sayce) that insurance arrangements are important – as is the potential excess liability.  Nonetheless, in my judgment none of that implies – in reverse – that the very existence of an excess necessarily precludes consideration of an alternative hire vehicle on that basis alone.  It all depends upon the facts.  A substantial excess of thousands of pounds (as in the Dhami case – again a decision on facts where the hire terms were said to be “very onerous”) may well mean that it would not be reasonable to expect a claimant to take a replacement hire car on those terms.  Equally, a lower excess – particularly when balanced against a very high credit hire rate – might well mean that a refusal to countenance such a proposal would be unreasonable.
45. For these reasons it is necessary for me to undertake an assessment of whether on the facts of this case Dr Shah’s hiring of the replacement vehicle was unreasonable.  I bear in mind that (as I have set out above) the standard of reasonableness on Dr Shah is not high.

46. Nevertheless, the evidence of Ms Sims of the Claimant establishes (and I accept) that a P9 car could be hired for £150 per day with a £500 non-waivable excess.   That contrasts with a figure of £497.50 claimed for a similar car with a nil-excess (and I agree that in assessing the comparable hire rates I have to include charges for the damage waiver and sat-nav even though it was built in: it was part of the charge for fire).
47. In my judgment, given that Dr Shah accepts that he was able to fund payment of the daily figure for the hire of the replacement car at £497.50, it cannot be reasonable to take such a vehicle when an alternative could be hired for less than one third of the price with an excess of £500.  In the event that the excess became payable (if Dr Shah had another accident involving the replacement car) the excess would be recouped out of the saving if the hire was just two days.  Given the necessary investigation and then (as initially thought) repair time of 3 days, the minimum hire period at the time of the commencement of the hire look likely to have been at least 5 days.  Over the reasonably anticipated 5 day hiring, the cost at £150 per day would be £750 and £1,250 with the excess.  The actual cost charged at £497.50 per day is £2,487.50.  In my judgment the terms of the alternative hire could not be said to be “very onerous” in such circumstances (by contrast with the decision in Dhami) or even sufficiently onerous to be worthy of rejection.  For someone in Dr Shah’s position a comparison of the two offers could in my judgment lead to only one result.
48. Moreover, as I have set out above, it is apparent that Dr Shah gave no thought at all to the charge which was being raised.  He accepted that if he had stopped to consider it, he would have had to think very carefully about it.  Given the disparity in the figures, I am not surprised.  In my judgment it cannot be right that a Claimant can rely upon his own failure to consider the reasonableness of the hire charges which he is being asked to pay when reviewing whether he has behaved reasonably in mitigating his loss.
49. For these reasons, given the very high hire charges which Dr Shah agreed to pay, in my judgment Dr Shah failed to mitigate his loss in taking a replacement vehicle upon the terms which he did when an alternative vehicle was available at a much lower cost.

50. What, then, it the proper recoverable figure?  In my judgment it would have been reasonable to pay £150 per day (plus VAT) for the hire of the vehicle rather than the £497.50 charged.  Of the other charges actually incurred in my judgment it was reasonable to pay the additional driver charge, given that Dr Shah’s wife used his car at weekends and in the evenings at a charge of 315 per day.  I therefore allow a daily charge of £165 per day plus VAT (£198 total), for 45 days = £8,910.  I also allow the collection and delivery charges of £120 plus VAT (£144 total).   I do not allow the credit repair admin fee or the non standard driver charge, because there is no evidence or proper explanation before me as to what those invoiced charges are actually for or why they have been levied.  

51. However, in case I am wrong I go on to consider the question of the BHR  Again, this is question of evidence.  I do not take the decision in Dhami (or indeed the other cases referred to above) as establishing a principle that the existence of an excess means that a hire rate cannot be used for the purpose of establishing a BHR.  
52. The question as to whether a BHR is established on the evidence is a question of fact, not law. In Dhami, the fact that the excess upon the supposedly comparable rate was £3,000 and could not be waived meant, in the judgment of HHJ Oliver-Jones QC, that he could not use the rate to establish a BHR.  The terms offered for the equivalent vehicle were (he said) “very onerous” compared to the actual provider.  

53. However, in my judgment in order to establish a BHR it is not necessary to find exactly identical terms for an exactly identical car (indeed Jacob LJ counselled against such an approach in Bent No.1).  The Court is whether, as a matter of evidence, the alternative rates are upon sufficiently similar terms to enable a proper comparison to be made.  Put another way, would it be unreasonable for a claimant not to hire upon such terms.  This takes one back to the earlier issue of mitigation to which I have referred. 

54. On the facts of this case, for the same reasons, I conclude that the BHR is indeed established in the figure of £150, plus the additional driver charge.  I would therefore reach the same decision on this basis also.
55. For these reasons, there will be judgment for the Claimant in the sum of £9,054. 

56. This judgment will be formally handed down at 2pm on Monday, 6 July 2015.  There will be no need for parties to attend.  The parties shall file and serve their submissions in writing on the questions of interest and costs and make any request for a further hearing (with time estimate) by 4pm on 2 July 2015 and I will consider such submissions at the hearing on Monday 6 July 2015.
Richard Hedley

Recorder 
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